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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KENNETH DWAYNE RILEY,
)
)
Defendant-Appellant.
)
________________________________)

NO. 44741
ADA COUNTY NO. CR-FE-2014-17102
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Pursuant to a plea agreement, Kenneth Dwayne Riley pled guilty to one count of
grand theft. He received a unified sentence of fourteen years, with seven years fixed.
Although he was initially placed on probation, when he violated the terms of his
probation by committing new crimes—violating a no contact order and aggravated
battery—his probation was revoked.
On appeal, Mr. Riley contends that the district court abused its discretion in
revoking his probation and in failing to reduce his sentence pursuant to his Idaho
Criminal Rule 35 (hereinafter, Rule 35) motion.
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Statement of the Facts & Course of Proceedings
On September 15, 2014, a business owner reported that one of his checks was
stolen and then cashed for $500. (Presentence Investigation Report (hereinafter, PSI),1
p.5.) The check was made out to Kenneth Riley, a former employee of the business.
(PSI, p.5.) Mr. Riley admitted that he was heavily addicted to methamphetamine at the
time, and he spent the entire $500 on methamphetamine. (PSI, p.6.) Based on these
facts, Mr. Riley was charged by information with one count of grand theft and one count
of felony forgery. (R., pp.29-30.)
Pursuant to a plea agreement, Mr. Riley pled guilty to one count of grand theft
and the remaining count of felony forgery was dismissed. (R., pp.35, 38.) As part of the
plea agreement, the State agreed to recommend a unified term of fourteen years, with
seven years fixed, and to recommend that the district court place Mr. Riley on probation.
(R., pp.35, 38.) Mr. Riley was sentenced to a unified term of fourteen years, with seven
years fixed, but the district court suspended the sentence and placed Mr. Riley on
probation for ten years.2 (R., pp.45-46, 49-57.)
One year later, the State filed a report of probation violation alleging that
Mr. Riley violated his probation by: committing the crimes of misdemeanor violation a
no contact order and aggravated battery,3 failing to pay fines, fees, and costs, and
failing to pay restitution. (R., pp.67-75.) Mr. Riley admitted that he had violated some of

1

The designation “PSI” includes the PSI and all attachments contained in the electronic
file, including addendums to the PSI, police reports, substance abuse evaluations, and
letters from family and friends in support of Mr. Riley.
2
The district court also ordered the sentence to be served concurrent to Owyhee
County case number CR-2012-8912. (R., p.50.)
3
Mr. Riley pled guilty to these crimes in Canyon County case numbers 2016-12179 and
2016-11232. (11/17/16 Tr., p.13, L.18 – p.14, L.16.)
2

the terms of his probation, and the district court revoked his probation. (R., pp.80-85;
11/17/16 Tr., p.13, L.18 – p.14, L.7; 12/15/16 Tr., p.25, Ls.14-17.) At the disposition
hearing, defense counsel asked the district court for leniency pursuant to Rule 35.
(12/15/16 Tr., p.22, Ls.14-17.) Counsel asked the court to impose the sentence but to
reduce Mr. Riley’s sentence from fourteen years, with seven years fixed, to fourteen
years, with six years fixed. (12/15/16 Tr., p.22, Ls.14-17.) The district court denied the
motion for leniency. (12/15/16 Tr., p.26, Ls.6-14.) On December 16, 2016, the district
court entered its order revoking probation. (R., pp.83-85, 91-95.)
Mr. Riley filed a timely Notice of Appeal. (R., pp.86-89.)

ISSUES
1.

Did the district court abuse its discretion when it revoked Mr. Riley’s probation
and executed his underlying sentence of fourteen years, with seven years fixed?

2.

Did the district court abuse its discretion by failing to reduce Mr. Riley’s sentence
in the burglary case upon revoking his probation?

ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Mr. Riley’s Probation And
Executed His Sentence
A.

Introduction
Mr. Riley asserts that the district court abused its discretion when it revoked his

probation and executed his original sentence of fourteen years, with seven years fixed.
He asserts that his probation violations did not justify revoking probation, especially in
light of the goals of rehabilitation and the fact that the protection of society could be best
served by his continued supervision under the probation department.
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B.

The District Court Abused Its Discretion When It Revoked Mr. Riley’s Probation
And Executed His Sentence
In light of the significant progress Mr. Riley made while on probation, his

probation violations did not justify revoking probation.

There are generally two

questions that must be answered by the district court in addressing allegations of
probation violations: first, the court must determine whether the defendant actually
violated the terms and conditions of his probation; and second, if a violation of probation
has been found, the trial court must then decide the appropriate remedy for the
violation. State v. Sanchez, 149 Idaho 102, 105 (2009). “The determination of whether
a probation violation has been established is separate from the decision of what
consequence, if any, to impose for the violation.” Id. (quoting State v. Thompson, 140
Idaho 796, 799 (2004)). Once a probation violation has been found, the district court
must determine whether it is of such seriousness as to warrant revoking probation.
State v. Chavez, 134 Idaho 308, 312 (Ct. App. 2000). However, probation may not be
revoked arbitrarily. State v. Adams, 115 Idaho 1053, 1055 (Ct. App. 1989). The district
court must decide whether probation is achieving the goal of rehabilitation and whether
probation is consistent with the protection of society. State v. Leach, 135 Idaho 525,
529 (Ct. App. 2001). If a knowing and intentional probation violation has been proved, a
district court’s decision to revoke probation will be reviewed for an abuse of discretion.
I.C. § 20-222; Leach, 135 Idaho at 529.
Only if the trial court determines that alternatives to imprisonment are not
adequate in a particular situation to meet the state's legitimate interest in punishment,
deterrence, or the protection of society, may the court imprison a probationer who has
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made sufficient, genuine efforts to obey the terms of the probation order. State v.
Lafferty, 125 Idaho 378, 382 (Ct. App. 1994).
Here, Mr. Riley did well on probation for just short of a year—he was employed
and attending treatment. (R., pp.69-70.) However, in February of 2016, Mr. Riley lost
both his brother and his seven month old daughter in the same month.

(12/15/16

Tr., p.23, Ls.17-21; R., p.70; Augmentation, p.5.) The next month, Mr. Riley’s wife tried
to commit suicide and later went into premature labor and lost her unborn baby.
(R., p.70; Augmentation, p.5.)

Unfortunately, Mr. Riley was unable to cope with his

profound sorrow without turning to drugs and alcohol. (Augmentation, p.5.)
While the fact remains that Mr. Riley committed new crimes while on probation,
nonetheless, Mr. Riley had been making positive strides while in the community. (PSI,
pp.234-239.) The mayor of Parma and his wife both wrote letters to the court in support
of Mr. Riley. (PSI, pp.234, 236.) The mayor found Mr. Riley and his wife to be “a
sincere, hardworking, honest couple who only want to better themselves and their
young family.” (PSI, p.234.) The mayor believes Mr. Riley and his wife have “endeared
themselves to the Parma community” and noted that Mr. Riley wants desperately to be
the provider for his family. (PSI, p.234.) Mr. Riley’s wife also wrote a letter of support
for him, in which she extolls Mr. Riley’s virtues as a family man and provider. (PSI,
p.235.) Mrs. Riley is proud of her husband for working so hard to succeed for himself
and his family. (PSI, p.235.) Even Mr. Riley’s parents wrote letters of support to the
court, explaining that Mr. Riley had been doing well in the community until the barrage
of premature deaths in his family.

(Augmentation, pp.3-5.)
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It was clear from the

multitude of supportive letters that Mr. Riley could receive the help he needs to avoid
relapsing again while he resides in the community.
Mr. Riley asserts that the district court abused its discretion in finding that his
probation violations justified revocation, in light of his successful efforts on probation to
that point.

II.

The District Court Abused Its Discretion When It Denied Mr. Riley’s Rule 35 Motion In
Light Of The New Information Offered
Mr. Riley asserted in Section I that the district court abused its discretion when it
revoked his probation; however, even if Mr. Riley’s violations justified revoking his
probation, the district court abused its discretion by failing to reduce his sentence
pursuant to his Rule 35 motion for leniency.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994). “The criteria for examining rulings denying the
requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction.” Id.
Mr. Riley asserts that his sentence should have been reduced in light of the new
information submitted in conjunction with his Rule 35 motion. Mr. Riley asserts the
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district court’s denial of his motion for modification of his sentence represents an abuse
of discretion.
In support of his motion for sentence reduction, Mr. Riley, through counsel, told
the court that, after Mr. Riley’s young daughter passed away, he went to his probation
officer and asked for help because he wanted to use methamphetamine. (12/15/16
Tr., p.21, Ls.13-17.) Mr. Riley’s probation officer told him to go to the emergency room,
and there he was prescribed mental health medications, which he regularly took and
which helped with his depression and suicidal tendencies. (12/15/16 Tr., p.21, Ls.1724.) Since that time, Mr. Riley had been taking his mental health medication and was
doing well. (12/15/16 Tr., p.21, L.25 – p.22, L.10.) Further, he was planning to take
classes while in prison—“every class that he can; including grief counseling.” (12/15/16
Tr., p.22, Ls.18-25.)
Based on the foregoing, including the mitigating evidence before the district court
on December 15, 2016, and in light of the new and additional information submitted by
Mr. Riley in support of his Rule 35 motion, the district court abused its discretion by not
placing Mr. Riley back on probation and by failing to reduce his sentence pursuant to his
Rule 35 motion.
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CONCLUSION
Mr. Riley respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new probation violation hearing.
DATED this 28th day of April, 2017.

__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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